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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GanaLn C. MANN
ATTORNEY SENERAL

Hopnorable D, ¢, Greer
State Highway Sngineer
Austin, Texas

Dear Sirg

u oreronoo .

gns wid legal representas
both liquid anéd solid '
3ter, in end under the

54 18 accepted, subjeot to
z , his heirs, assigns or
- }dga teas, 40 taks all usual, necessary
and /oonveniant means Tor working and set%ina said
' or under said real estate, sudject

‘ . gonveyanae is made with the further gon-
gideration fhat should the abovs desoribed real estate
doned by the grantee, itms suocessors and
assigns ror public road purposes, that the fee simple
title thereto will revert to grantor, his heirs, assigns
or legal repregentatives,”

Based upon the above quoted portions of the deed, you have
asked the following two gquestions:

L] COMMUNICATION I8 TO BE CONSTRUED A# A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY SENERAL Ok FIRST ASBISTANT



432

Hon. P, C. Greer, page 2

1, Under the first paragraph of the written-
in restrietions, can ¥r, McBaohern, his heirs or
assigns, at sny time enter upon the property desoribed
in the deed, for the purpose of mining, drilling, ex-
ploring or developing the reserved mineral rights, or

does the narnavnph s writtan give the State sunarior
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title?

2. Under the second paragraph of the written-in
restrictions, since the shown consideration of $313,50
is peiad by Kimble County, oan the Dapariment accoept
such a restriotion, namely, the property described
in 38id daed to revert direct to the Grantor, his heirs
or assigns, upon abandonment dy the State.”

In apswer to your question No. 1, you are advised that
while the provisions reserve to the grantor the minerals under
said lands and grant to the grantor the right to take usual
and necessary means ln proouring said minerals, this right
of the grantor {s subject to the rights of the State for roed
purposes. The praecise gquestion here presented has never been
directly answered by our courts but in connection therewith
you are advised that the gensral publio hlghway essement extends
to the highway as located, and consista ln privilege of passage,
with inoidental powers and privileges, such as the right to
construot and malntain safe and convenlent roadway and to do
any other acts whioch wili tend to fa¢llitate travel and are
in furtherance of purpose for which the land was aoquired.
Mosheim vs. Rollins, 78 5. W, {24) &7z.

The rizghts reserved dy the grantor to the minerals ars,
thersfore, subject to the powers, duties and privileges of
the State as above sat cut,

In answer to quastion No. 2, you are advised that no pro-
vision has %Ween made by law restricting the character of title
which may be acquired by the State of Texas for highway purposes
nor has any provision been made which prevents the Highway De-
partrent from acocepting conveyances ocontaining reverslonary
¢lauses, The powers of the State Highway Commission are broad
and their decisions on all matiters relating to the construction
and maintenances of highways are supreme, Mosheim va, Rollins,
78 S, W, (24) @72,

While 1t i3 true that Artiole 66782a, Vernon's Revised
Civil Statutes, provides that abandoned right of way may be
so0ld, there is nothing in that statute that would indicate an
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intention on the part of the Legislature to restrict the
character of conveyanos %o bve accepted by tha Highway Depart-
ment. This statute was pussed for the purpose ¢f prevanting
the sale of right of way purohased by the State without re-
covering adequats compensation therefor and provides for the
replacing of funds used to purchese this right of way in the
fund fror whieh 1t was taken., 3ut in the instant caae, it
would be presumad that the kind of title aoguired would bve
taken into consideration in the amount of tLe purchase prics.
It is, therefore, our opinion that it is entirely within the
discretion of the State Highway Commission as to whethsy or
not they will mccept a conveyanoe which provides that the
title thereto will revert to the grantor in the event it 1is
abandoned by the State,

Trusting tbat tiis satisfactorlly answers your questions,
we are

Yours very truly
ATIORNEY GENGRAL OF TEXAS

v Obadd B L
Loiar « Cocke
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